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Positive comments about YESAA:

· YESAB staff are always helpful, provide requested hard copies of documents, and always available to answer questions about the legislation and process.

· The YESAA public registry is very good and getting better. Email notification about projects is helpful, and lately this notification provides more information about the project. It is helpful that the registry keeps projects on it after an assessment is over, so you can go back and look at them. 

· YESAA is a big improvement over CEAA or YEAA in that the assessment is not done by the department that is the proponent or promoter of the project. (Unfortunately the Decision Body is usually the department that promotes the project, however, which is a conflict of interest.) 

· Extensions are generally provided, especially if a First Nation asks for them.

· Staff in some Designated Offices (DO’s) go out into the field to ground truth some projects – this is very helpful.

Decisions and Decision Bodies
The decision-making process is the biggest problem with YESAA.  The government department that promotes a project is usually the one that makes the decision about whether it goes ahead, and under what conditions. 

This is a clear conflict of interest. Forest Management Branch rarely follows YESAA recommendations about logging projects, and Mineral Resources frequently overturns YESAA recommendations about mining exploration. These are just the examples we are most familiar with. On the other hand, Lands Branch isn’t really a proponent – it issues permits. That may be why Lands issued a stronger decision on the proposed Wind River winter road and air strip than YESAB did. 

Recommendations: 

· YESAB recommendations should be binding.

· If YESAB recommendations cannot be binding departments like Lands or Environment should be the Decision Bodies, not the departments that promote the projects. 

· First Nations should have input into the Decision Document before it is finalized – even on non-Category A settlement land First Nations have rights and interests in their traditional territories and should be treated as the governments that they are. 

· Substantive criteria are needed for decision making so that government departments cannot arbitrarily ignore YESAB recommendations in the interests of promoting development. 

· There should be a way to refute Decision Bodies’ statements on the YESAB on-line registry – even if this doesn’t change the decision at least they would be corrected for the record. There needs to be a mechanism to check the Decision Body’s accuracy and logic to justify their decision. 

· It would be useful for the YESAA 5 Year Review to look at how many times a Decision Body has said a project should not proceed. This is very rare. One would assume that statistically there would be some projects turned down if YESAA was being effective. It seems to us that only a very few small projects have not been allowed to proceed.

· The Five Year Review needs to suggest recourse that interveners should have when they feel that a YESAB recommendation or Decision Document does not protect environmental, social or economic values.  Frankly, it is very discouraging providing input into assessments because it so rarely makes any difference. Usually the Decision Body just does what it wants. 

· The Decision Bodies for projects are not publicized until they make their decision. When notification that a project is being assessed is sent out the Decision Body for the project should be included in the notification. This is important in case the reviewers or proponent wishes to seek information from or provide information to the Decision Body. 

YESAB Recommendations:
There is a perception that YESAB’s recommendations are influenced by YESAB’s perception of the political will of the day. This is because extremely controversial projects like Carmacks Copper and the Wind River Winter Road were recommended to proceed with few limitations. It is frustrating for reviewers to spend considerable time and money on providing comments, only to have them not addressed or ignored. Many of the issues raised by YCS’ and Little Salmon Carmacks First Nation’s independent experts regarding Carmacks Copper were not responded to by YESAB.
Recommendations:

· YESAB Designated Offices have occasionally recommended that a project not proceed – the number of times this has happened versus the total number of assessments should be compared by the 5 Year Review. Is it statistically lower than one would expect if YESAA was being effective?

· The 5 Year Review should also compare the number of times that the Decision Body has rejected or varied YESAB recommendations, and the degree of difference between recommendations and decisions. YESAA is clearly not functioning effectively if decisions consistently ignore YESAB recommendations. Although we do not have the capacity to do this analysis ourselves, we suspect recommendations are ignored too often.  

· It is very rare for YESAB to recommend that at project not proceed. YESAB needs to look at its policies and ensure that Designated Offices and the Executive Committee do not assume that they must recommend that projects proceed; YESAB seems to feel that for the most part it should suggest mitigations, not turn down a project. 

· YESAA needs to be amended to provide explicit criteria for determining the significance of environmental effects. 

· YESAB needs to consider real alternatives to the projects proposed: e.g. not just looking at how to mitigate a proposed access road for mineral exploration, but suggesting fly in operations instead. Section 42(1)(e) says YESAB shall take into account alternatives. 

· Security deposits should be recommended by YESAB and by Decision Bodies. Security deposits are one of the few effective mitigations for mining activities – security should not be left to government to determine behind closed doors. 

Cumulative Impacts and Scoping:
There are serious problems with scoping. Section 51 of the Act says that YESAB shall include in the scope of an assessment any other activity that it considers likely to be undertaken in relation to an activity being assessed, and sufficiently related to be included in the project. But YESAB is not doing this adequately.  

For example YESAB refuses to assess the logging that will result from a logging road if there is no current proponent for the logging, even when cut blocks associated with the road are clearly identified. (See East Hyland Road and Lewes Marsh Road assessments.) Currently plans can only be assessed if the Minister requests it, and then they must be assessed at the highest level – a panel review. This has never happened, probably because a panel review is expensive. YESAA assessments of plans cannot replace proper consultation during the development of plans, but assessment of plans is necessary to ensure assessment of cumulative impacts. 

Another example of the narrow focus of assessments is that YESAB only assessed Cash Minerals’ uses of their proposed Wind River winter road and air strip, not the additional access by land and air that would result from other companies using them. And YESAB only assesses the immediate impacts from mining exploration, not the cumulative impacts of all exploration programs in the area, or the potential impacts that a resulting mine would create. 

Each project gets assessed and approved in isolation. Activities like exploration programs, logging, roads, etc, may not have excessive impacts by themselves, but if they are allowed to multiply cumulatively across the landscape they could have disastrous impacts on the ecology, cultural values and economic activities like tourism. 

Recommendations:

· YESAB needs to assess the cumulative impacts of new projects with other existing and planned activities in the area. Thresholds for cumulative levels of activity are needed to help YESAB decide how much is too much. 

· The legislation needs to be changed to clarify that projects like logging plans which do not currently have a proponent can be assessed. 
· The legislation needs to be changed to allow assessment of plans by the Executive Committee, not only Panel Reviews.
· Scoping should include the ultimate purpose of the project, not just the current piece of it. E.g.: Mining exploration in sensitive habitat – why allow exploration if a mine would have unacceptable impacts in a particular area?

· Scoping should include all likely results of a project, e.g. roads and air strips will be used by others besides the current proponent – the future use of infrastructure by others besides the proponent must be included in the scope.  

Timelines:
YESAB has been good about extending deadlines especially if a First Nation requests it. 

However, usually YESAB waits until the last minute to announce an extension – reviewers don’t know whether to scramble to get some inadequate comments in before the original deadline just in case. 

The period for comments for Designated Office assessments is inadequate. Renewable Resources Councils, Fish and Wildlife Management Board, Land Use Planning Commissions, etc. do not meet often enough to be able to respond within such short timelines. First Nations and ENGO’s also often do not have the resources to respond to the many YESAA assessments within these timelines. 

Recommendations:

· When new information is supplied to an assessment or the project changes, the timeline for comment should be restarted. It takes time to assess new information and it often comes in near the end of the comment period. 

· Lengthen time period for Designated Office assessments to 5 weeks. 

Screening Level:
Some projects are beyond the abilities of a Designated Office to deal with – especially ones that are very controversial like the Wind River Trail. It isn’t fair to the DO to make them do the assessment, since controversial projects get emotional in the communities – there may be undue pressure on the staff of the DO to produce a certain recommendation, and DO staff may not have the training and knowledge to accurately assess the project.
The development of an airstrip (aerodrome) can have a major impact on the environment, wildlife and existing stakeholders. Once an air strip is built it will be used by many others than the current proponent, well into the future. An aerodrome in a wildlife area automatically goes to an Executive Committee screening. 
Access is the single biggest impact on wildlife and wilderness of industrial developments – therefore roads they should be assessed more thoroughly. Currently only roads over 50 km. that go to communities are assessed by executive Committee. Roads into wilderness could have at least as many impacts as roads to existing communities.  

Recommendations: 

· Any aerodrome (airstrip) application should go to an Executive Committee screening. 
· There needs to be a way to request that a project be bumped up from the DO to an EC review, not just all the way up to a Panel Review. If this were possible YESAB might be more willing to bump assessments up to a higher level.

· All new roads over 25 km. should be EC screenings. 

·  A road density threshold needs to be developed based on current science, for YESAB to use in assessments.  

Quality of Information:
DO’s often seem to only use information that is submitted to the review process to inform their recommendations – this can result in recommendations that are based on a lack of, or erroneous information. E.g. in the Carmacks Copper EC assessment YESAB did not seek outside expertise until YCS and Little Salmon Carmacks First Nation obtained expertise from outside experts critiquing the likelihood of successful implementation and decommissioning of the proposed mine. 

Also it seems like YESAB does not address some information that is provided to assessments – important issues raised by YCS’ and Little Salmon Carmacks FN’s consultants in the Carmacks Copper assessment were not addressed at all. 

· There needs to be recourse to re-open an assessment if it is shown that YESAB was not aware of relevant information, or ignored relevant information that was provided to them, or made erroneous assumptions, when they made their recommendation. 

· YESAB needs to establish a policy of actively seeking information for assessments. 

· Maps and other information submitted with projects are often very poor quality. Eventually the DO usually either produces or has the proponent produce a decent quality map. The time period for comments should not start until all information, including good maps, is posted on the website. YESAA needs to clearly state what information a proponent shall provide.

· In the case of conflicting information as there was with the Wind River trail, YESAB needs to proactively go out and get the information. (In the Wind River Trail case the proponent said there was an existing road, and the local trapper said the trail was overgrown in substantial portions. YESAB cannot make a valid recommendation without knowing the real information.) 

Thresholds and Requirements for assessments:

The threshold of 1,000 cubic meters for a logging permit to be assessed by YESAB is not working. The public has no way of knowing how many permits for 999 cubic meters are issued. 1,000 cubic meters is the equivalent of 25 logging trucks of logs, and would be about 7 hectares of clear cuts at 150 cubic meters per hectare. This is a significant amount of logging, and the cumulative impacts of many 999 cubic meter permits per year over the years needs to be assessed. 

Recommendation:

· Most small local operators only use something more in the range of two or three hundred cubic meters per year. We recommend that the threshold for assessment by YESAB of logging projects be lowered to 300 cubic meters and that Forest Management Branch be required to provide YESAB with a running total of permits that do not undergo YESAB assessments each year in each Traditional Territory to enable YESAB to determine cumulative impacts. 

· If projects are submitted to YESAA that are just under thresholds, they should be assessed as if they are at that threshold. E.g. logging permits for 999 cubic meters, or 49 km new roads to a community.

Purpose of YESAA:
Both politicians and bureaucrats continue to refer to YESAA as the way that consultation on plans will occur, which is not YESAA’s role. (e.g. the draft forestry planning regulation says YESAA will deal with consultation on plans.) 

Recommendation:

· YESAB needs to provide clarity to all YG departments that YESAB is not a way of doing consultation. 

Responsibility for Assessments:

· YESAB should not pass its responsibilities for assessments on to the Yukon Water Board. YESAB needs to do its own assessments. The Water Board is not as transparent as YESAA, and the process is different. There should be a consistent method of assessing activities rather than some being assessed by YESAA and others by the Water Board. 

Consistency with Land Use Plans. 

· Section 81(2) allows a decision not to be consistent with existing land use plans. This is contrary to the spirit and intent of YESAA. All decisions and recommendations should be consistent with land use plans. 

Categories

· Forestry should be a category of its own, not be listed under ‘Miscellaneous’. 

Need for clarification:

· How long is a YESAA decision good for? This needs to be clarified for when a project does not proceed one year – is the YESAB decision still good the next year? The year after? What if the proponent never applies for a permit? 
· What is happening with YESAB’s development of Standard Mitigative measures? We provided information for forestry SMM’s but have never heard how it was used. Will the new Placer Regime be used as a SMM? The 5 year review needs to include the development of standard Mitigative Measures and Guides: how well this development has proceeded, whether First Nations and others have been adequately consulted on them, and whether those that have been developed are appropriate and effective. 

Intervener funding

· YCS and First Nations and likely various stakeholders have spent significant amounts of money on independent expertise to contribute to YESAA assessments. Intervener funding needs to be available for ECO assessments, not just panel reviews, and also in some cases for DO assessments. 

Cumulative Impacts:

· YESAB has not been effective to date in assessing potential cumulative impacts of numerous projects or phased projects. DO’s do not seem to know how to assess this. There needs to be direction provided. 

Effectiveness of YESAB after the Decision Document has been issued:

· To our knowledge to date there has not been a process to monitor the implementation of and compliance with decisions made under YESAA. The 5 year review needs to include an assessment of whether Decision Documents are being effectively implemented. 

Ensuring that Yukon regulatory regimes enable implementation of YESAB Decisions:

· Currently the YESAB recommendations/decision documents are sometimes not implemented due to the lack of regulations that provide the legal power to do so. The Five Year Review needs to address this issue.

Thresholds for Type of Review:

The thresholds for determining the level of review a project undergoes need to be examined in the Five Year Review. In particular thresholds for mining exploration roads, cutlines and trenches need to be examined.

Climate Change:

Each project that comes before YESAA should detail the amount of greenhouse gases they are going to emit either through electrical generation, vehicle emissions or building heating. Whether the Yukon or even the Canadian government likes it or not, regulation of greenhouse gas emissions (either through a cap-n-trade system or a carbon tax, possible a combination of both) is coming. These emissions should be monitored now so when greenhouse reduction programs are put in place the Yukon isn’t playing catch-up.

Existing stakeholders

YESAB is not giving enough consideration to existing stakeholders such as trappers, backcountry tourism operators and other existing businesses/landholders. Mining and mineral exploration seem to be deemed by YESAA to be the most important use of the landscape. 
Lack of knowledge

District offices often do not have the knowledge to accurately assess impacts from a proposed project.  E.g. If a biologist says that an airstrip will severely impact a caribou herd, those concerns should not be dismissed by the DO. 

Lack of land use plans

YESAB is supposed to look at land use plans in doing assessments. In areas where there is no land use plan, YESAB should be extremely careful in approving projects that will clearly prejudice a future land use plan. 
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